
lii \i i i i i i i i ; iry, the  inclusiry’s argiinienis againsi pay ing  n Tee related 10  cable inotlern 

w L i c c  Ii; i \c iio h i i s  in L u m o i i i i c s  

It. 

;lcrc,ss thc bo;rrtl, llic intl i ialry states that cable inotlcrn franchise tees are not warranred, 

The lntliislry rlrgiirnenl on Fees I s  I’retliralcql on :in Error oTFict. 

86 
, IS  llicrc I S  110 iidditioiiiil physical burden o n  !he righl-oJ-w;iy. 

1111s point by int lui lry comniciiters ~I’licy seem to I l i i nk  that by saying il is so.  they can ninke i t  

IOIIIC true. A s  i iotct l  by AL.OAP iii onr in i t ia l  coinnienls, I iowcver,  cable modern faci l i l ies do 

Yet, i l ic re i s  l i t l le  elahoralion on 

8 1  

rcpinling r ight-of-way burtlens. ,Is i iotcd in their siipplcinenliil rcport, att:ichetl hereto as 

We nolc here that  so l o n g  as cable modern service was a cable service, the I l i ax imum fcc was S< 

ti\,c percent 01‘ g ~ o s s  revenues from ! l ie service. Whi le  mohl l o c d  govemnients consider that 
:motin1 IO be less 1li;in access 10 [he r ight-of -way is worlh, il was acceplctl 11s 21 cumpromise. 

C’oillliieitts oI’(’hartcr ;]I 21 -22; Coinrneiits o I A O L  ‘ 1  l ine Wamcr ;it 14- IS ,  26; Coinmenls of 
( ‘nl~l t . \ ’ is ion :II Io; Colnlrienis olN(” I ’A at 47; C‘olnmeills uf  Cviiic;isi a i  3 1; C o ~ n i n e ~ ~ l s  of A T c U  
;I1 38-3‘1~ 

:%I,  

Ill 

I Y ~ ~ ~  !\ntlrew /\fllcrbach, Ihv id  K;intlolph, “The Impact oi Cable hlotfein Service on the Public 

x ,  

s x  

Right of W;iy,” June 2002 (the “CTC Keporl”) atlnchctl to our  in i l ia l  comrncnls as Exhibit Ci. 
See. ol.ro, E. Saritlino, kxccu i i vc  Direc lor  Network ing  AT&l- Llrondband, “Prrparing the 
I<ro;1db;~11d Network  for the Launch of Advanced Inler;iclivc Services” Engineering and 
(~)pcr;i i~oiiaI Considerations Proceedings Manual, Cable I FC 2001, ai 21-55 (discussing network 
,xc I i i l cc l i i re  h n g e s  nccessary IO deliver advanced scrviccs, including need for riiore r e l m  
Iwidwiclth, incrc;isetl f iber coiinis. additional notes, and lor exlending fiber io tllc home); S. 
Ikn ington,  “Srralegic HFC: Migration and IP-Based Muliiservices,” Proceeding Manual, Cable- 
I tC’ 2001, a1 403, 404 ( “Nr lwork  Upgrades IO two-way plant arc prerequisite [ for del ivery of 

c :~h l r  n lo( lc i i i  scn  i ce ] . . ’ )  
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~ ~~. ~~ 

Todd Oritberg, Sr. [;iiglncering Manager, A U C  .relecommunications, “Digitol Data Demand: 
I;xplosion Scvnario. A (~‘;lhlc Modem h a r d  Network  Analysis,” address ;it Cable TEC Expo 97. 

(’nblc operators hare  mtic ipatet l  this problem lo some degree, by  designing and building 
“sc;~l;~blc” inelworks illai allow for relal ively easy expms ion  of bandwidth. But i f  this i s  not 

S c h w i l e r ,  J .  ‘Tiiiid J Dohlegiist, “Scnl;ible Archilectures that Hrenk ilne Bandwidth Barrier for 
I)igii;il Services.” I’mceetlii igs Manual, Cable PEC Expo (June 98), a i  235-36. And cveln a 
\c;il;lhlc network \ \  111  I iavc hiintiwidlli l i r n i l s  which muy be exceetled i fdc lnal l t l  re;jchrs 
I i iim I i i‘i p i I c(I I ti c I Y 

8’) 

9 i r  

CIOIIL I l o t l cs  ~ I I K I  oilirr cqcilptiieni inay be required in rhe rights-of-way. &e, eg. E. 
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crihle nno~lciin clcployii irnl \ roi i ld rob local goverinnnens o f i h e  abi l i ty  to obtain h r l l  a ~ d  Iinir 

cornpciisi i l ion fiv Ilic IIX 01’ lhcir  property 

J .  Yalsko, “ l ln lock i i ig  llie Fiill rb ic l l i i a l  o l t1FC Networks with Integrated If’ LIrontlbanrl 
St‘rviccs,” I’roceetliings Mat i i ta l ,   able le 11-C: Expo 2001 (May 2001), at  179. “Small and Medium 
business (5 10 100 eniployees) will ruproent  ;i signi l icanl inarket opportunity for broadband 
service providers . .  . [CJnblc i s  \yel l  positioned to serve !his segrneni with a wide array o l  new 
s c n i c e s  . . . .  ciincni ;in(I hrriirr Inlcmct Applicaijons aiitl Services will conljnue io siress the 
probabil it ies of locl;~y’; h ; i t l l x i i i d  rwtworking.” lil~ ~ I I  170-80, 

0 I 

0) 
Cuinrncnts o fA l .O , \P  JI 13-46 

(~‘OIllnlclI ls of Al~.Oi\I’:Il .IO-J7 
I /  i 

4 2  



I). Fees Cannot Re Avoitled hy A r g t i i n g  that They Are Taxes or "Revenue 
Protlucers." 

1)7 1Fr;itictiise fce.; are i iot :I lax, hiit ;I l i ) rni  of rcnl.  i\s noled even b y  mnny in thc intltislry, 

48 the piirpose of B franchise f t e  I.% to provit le coni l~ens; i l ion for IISC of Ihc righr-of-w;ly. I he 
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( ' / /yo/ Ik1llrr.s v XY.', 1 I8 F.3d s93, 397-08 vo 

I i 80 

101  

I,'tirlhcrmore, Seelion 622(i) bars [he ( 'onirnissioii fioin regi i lnl ing the use of' franchise fees 

I tie 11rimn;i Cahle ~Tclcconu~i i in icat ions / lssoci; i l ion ("AC'rA'') claims I hat lranchise fees 
viol; l lc rhc Conirricrce Clause o f  l l ic  Co i rs l i lu l ion~ Coinincrils of ACTA at 19-23. While there 
2Ii: I I I ; I ~ I I ~ C ~  where gross rcccipl ~ ~ s ~ e s ~ i i i ~ i i l s  have been fouiitl  i iriproper, these cases are not 
an:ilngotrs IO ( h i s  silualion. 111 the  m a i n  rase relied ripon b y  I he coinmenters, Fisher? Blend 
.%irrron v I 'm (~ 'o rnm '~  ofS~rrre qfI.Vo.rhingron. 297 I 1  S. 650, 6 5 5 ,  (193h),  the Coiiri found that a 
1;ix o n  broxlcaslcrs [hat \viis conrpuled on llie basis of gross reccipts violated the Commerce 
('lause. hccausc "(bly i ts  vcry n;itnre hrvadcasting hansccnds \late l ines and is  nalional in its 
scope aiit l  imporlni icc charnclerislics which hr ing il w i th in  Ihc purpose and prolection, and 
w h j c c l  it IO the cuii[roI, u f ~ l i e  C'oniinerce <~'l;iiise."  the C'or~r l  wen1 on 10 Hiid that "[nJs 
:tppcll;inl's inconie i s  t lcnvetl lrom i i i lcrslale coniinercc, l l i e  lilx, measured by appellant's gross 
IIICOIII~, i s  o f  ;I type which has long been held to he an i~nc~ii isl i lut ionnl burden on interstate 
coni~r icrce " /d This case i s  not relevi inl  lo h i s  procccding for one simple reason: cable rnodcm 
Ir;lrlchisc fees iire no1 n lax ,  hut ii Jorni of'rcnt lor iise o f  ihe righi-of-way. Fudlier, the fee paid to 
;I p r l i c u l i t r  Iranchising ai i lhori ty I s  based only on reventics derived f ro in  service provitled 10 

iiscrh *tlhin thi11 coinmunily - t inlike Ihc broatlcnsting cnsc, where itlc revenlle base included 
rcbtmiit 's cil!i~ihul:ihlc Io services pi.ovitletl oti lsit lc the siaic 



I,'oI the w i n e  re;isons. those coi i i int ' i i lcrs Ihat argue 1Ii;it franchise fees are "rcvcnut: 

101 p rohcc rs . '  complclely ri i iss the poirit. 

L'inc'rgcncy 

piihlic r igh ls -o f -~vay  are cr i l ica l  to the i ia l ion 's  cnicrgfiicy i i ic i~laycmeii t  systems. 111 ntltlition, 11 

IS  c l c x   hat a l l  fomis o l  coininiinication to our c i l i /e i i s  arc olpnr;iniotinI conccrn miicri ii crisis 

occiirs, and the fact Ilia1 local govcminenls use sonic o f  lhesc liinds lor the provision of 

cornrniinic;itinns with cit izcns slioiild iiot he over lookci l .  

l.oc;il governinciits i i i r ist be prepared for a n y  

i i : i l i o r id ,  regional o r  10c:il - ;inti l l ~ e  i i iariagcii icnl, contro l  anti inninlci i i incc ofihc 

In a n y  ciisc, [he clii ini that franchise 

Ices y i e l d  net rcvc i iuc has 110 fnctii;il supporl. b l un i c i pa l  governments cupend huntlretls of 

h i l l i i ~ i i s  d t l o l l a r s  n ycnr or1 >!ret-t construct ion ;iid rcpai r~  fhc aiiiounl collec.tccl in r ight-of-way 

rcri15 (lot's iiot coi i ic close lo paying a l l  ul . lhesc COSIS. 

Htit even il Iranchisc fees do gcncrnte net revenue, nothing iii feder:il law preclridcs lhnt 

resiill. The Ihct reinairis th:il, from an ccononiic perspeclive, loc:il govcmmei i ts  Iiave a right to 

cliargc relit anti cable modcin servict: providers do not want  to pay. 

E. 

The lntcmet Tax Freedom Act (the "I'TFA") perinits the i inposi t ion of n franchise fee on 

ciihle modem ,service. IO3 Many industry c i m ~ n i c n ~ c r s  argi ic that n franchise fee wn i l ld  violate the 

1'1 I:/\.'"' 'I hey come to this conclusion either by lint i ncn t ion ing  the prov is ion of Ihe U F A  {hat 

Industry Reliance on the internet T a x  Freedom Act is Misplaced. 

rxprt'ssly euclutlcs lrniichisc fees, or by ;Irgli ing lhnt a fec on c;ihlc inodem service \vould 

&e, e . g ~ .  Comments of Comcast a1 50; C'ornmcnls of  Cox Comi i iun icat ions nt 52. 

lntcmei Tax Freedom Act. Pub. 1.. N o  105-277, Div. C ' ,  Title XI: $9  1100-04, 112 Slat 26X I ,  

( 'omniciits ol.<'r)x ~ o i i ~ ~ n i i i i i c i ~ l  I o i i s  a1 52; Cornnients of C'on~cast at 70; C'omir~e~its of' Charter 

I02  

103 

2681-719(1998),47~J.S.('. 5 151 nt. 
in1 

:I1 1 7 - I X  
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iiiiioiint to :I i;ix, i i o l  ;I l.r:iricIiisc l e c ~  I he I'IWA. however, plainly cxcldes rranchise fecs f rom i t s  

p i i rL i cw 1 1  SI;II~S ~ l i i i t :  

( 8 )  ~ I ' ' i X . - ~  

( A )  Iii yciier;i l.--~l he term ' l i i x '  rncnns-- 
(i) ;iiiy c h x g c  i n i pom l  by a n y  governinenlal cnlily for the 

ptirposc 0 1  gi.iicr:iling rcvcniics for govcmineni;rl purposes, and is not 3 

I ce  Iniposctl li)r :I spccilic privilege, service, cir b r i i e l i ~  coiifcrrd. or 

(i i)  lhc irriposilion oi l  n seller o ran  obligation lo co l lc r i  iintl IO 

i c i i i i l  lo ;I g~~vc r i i i i i c i i l a l  ci~i i i ly any s;iIcs or iisc lax imposed on 3 buyer by 
;I governnieitl:il enlily. 

I.'uccp~ion.--Sucli ~ c r m  does no1 inclridc a n y  franchise tce or 
i i i i i I l ; ~ r  Ice i inposed by i i  S ~ ; i l c  or local fr;inchising aiilhorily, piirsunn~ Ih 
seclioii  622 o r  (35; ol ' thc ~o i i i i i i r i n i c~ i~ Ic )ns  AcL of 1934 (47 II S.C' 542, 
57~:), or ii i iy ollicr (cc reliilctl IO ob1ig;iIions of Iclccorlllniiniciilioiis c a n i c r s  
under the ~ ~ ~ i n i i i i i i i i c i i ~ i o ~ ~ ' :  A c t  uf 1934. 

( f ) )  

Sc.clion I IO4(X)(b). c o J i l i u l  ;11-17 I I .S . ( ' .  6 l i l  n l  

Any rcatling or ~ l i ~ i r ~ i ~ l ~ i ~ i / ; i l i o j t  01 hcrwisc is  hln l i in l ly  false or coiilrivctl. T h e  

('oiigressioii;il c1irt.c l i v c  i s  L I w r  

iircaning 0 1  i l ie lWIrji, or iii :iny oIIicr Act. for I l ia1 i i in l lcr .  

r i i o~ l c i i i  scrv ice wiis coverel l  by IIicsc scclioi is. 'H ie  nii lhors o f  IJTA, like Ihc local governments 

Iirre, had n o  wiiy ( i f  h o w i i i g  {he ('uinmissiori \r.oiiltl choose 10 interpret ihe s l i i lu le  as il has now 

done. Once ;ig:iin. i l ic C I I I I I C  iiichiclry i s  ask trig Ihc Coinmission to prceinpl where C'ongrcss 

clc;irly chose x t  lo prcci~i ipl .  Ncr ni;ittcr ho \ v  iiiiich the inthistry inay wniit the ~ o r n n i I s ~ i o n  1 0  

preeinpl, (t ie C'oininissioii 1i:is 1 1 0  power IO tlo so .  'lhe industry's need IO cile wholly irrelrv;iiit 

provisions such :is [lie 1'1 ti\ scr\'c incrcly 10 cmphasizc !he intellectual poverly of  llie case f u r  

l'r;inchisc T L c s  on  cnhlc inodein service are i n 0 1  ;I lax within rhc 

ID5 ill the l ime IFTA was writiin, cublc 

prcemption 

Scr H . H .  Rep. No. l05-570(11), ~ I I  26 (1998) ("This subsection also slates ihat cable lelevision 1 0 5  

l 'ri i i ictiise 1i.c.; or s i~ i~ i I ; i r  1C.c~ slioiilcl i i o ~  he coiistnied iis I ; ixes.")  
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I V. I'RA NCI I I S  I NC; l i  EO 11 I I< E R1 F:NTS SEI 011 I,[) APPLY 'I'O CAB LE h.10 DEhl 
sf-: K v I < . I C .  

I hi. i i i t l i is lry co i i i i i i c i i tc rs  iniake ihree basic argrimenls against the franchising of cable 

iiio(1ciii servicc. I'irsl, lhey argiic i1i;it Ioci i l  f ranchising ni i thori ty i s  hasetl upon w e  of the righis- 

ol-lv;iy ; i d  11 i i i t  hccaiise c:lble inodcni service ;Illegetlly does not consl i lulc an ntlt l i t ional LISC or  

iinpose ;in at l t l i l io i ial  burden, !hue  is no h is is  Ib r  francliicing.i"6 As explained above, this 

;irgiimeiit is Li~;i l ly I1;iwcil because i t  depends on the false assumption that there are no 

i l i l l?rcnccs in design and construction hctwcen systems capable o f  p rov id ing  cablc modem 

service ;mil syslcins [hat c i i i i  o l f c r  only cable service. See d s o  CTC Report and Sripplementnl 

('.IC,' Report, ; ~~ t ; i chc t l  hercio ;IS Exhibit 1;). 

Secoiitl, nmny intlu\rry uir i i i i ic i i tcrs I ry  to argue th:it the Cable Ac t  i tse l f  preeinpts luciil 

y ~ v c r n i n c n t s  from franchising i i i forin;i i iori services, re ly ing  pr imar i l y  on Sections 621 nncl 

( 2 4  I"' 'I'hesc x c t i o n s  c I v  i i o l  ;ipply. ;IS discussed below. 

I 'hirt l, Ihe intlusiry cliiiins lha t  exisl ing cable franchises provide a l l  the necessary 

; i i~tt ior izat ion IO  conslruct ant1 maintain Ihc facil i t ies necessary for cable modem service, thereby 

rlimiii;iting the nced for I i i r ther regulation. 
l l ) X  Further, they argue, any aiternpt to rranchisc 

.Sc,c.e Comment of Cox C:ommiinic;itions at 45; Cominents of AOL Time Warner a t  14-15; IO6 

Coninleiits uINC-TA at 47-48; Cornnicii~s of Arizona Cable ' relecomm. Ass'n. e l  a/ at 14; 
( 'omirienls of AT&T a t  38. 

( 'onlments ot  Cox Commiinical ions nt 47-48; Comments o f  Arizona Cable Telecomm. Ass 'n  I 0 7  

cf ( I /  ;it 15. Cornmenis of AOI, Tinle Warner :it 27; Comments of ATBT at 34, 37-39. 

Ass ' i i .  e /  r r l  ;it 14; Comments of NC'I'A at 47-49; Comments o f  Cablevision at 16; Comments 01 

I O R  (~'orninenls o l  A O L  T i m  Warner a i  14-1 5, 26; Cominenls o f  Ar izona Cable Telecomm. 

( 'cru ('oininiinic;iticins at 42-45 
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ptccrnpl 1h;iI :tulhorily. 1 lcrc \vc ;idiIrcss !hi, int l i ts lry 's cli i irns that  'rille V I  actually prohibi ts 

1'r:inchising 0 1  infi,mialion srrv iccs 

l h c  f i rs t  industry ; i rguincni i s  1h:it Scct ion 62 1 (n)(2) requires thnt :I t rmch i sc  authori-ic 

., [ l i e  construel ion o t a  "c;rblr system, ;iritl thcrcl i i re 1h;tt nnce ii franchise is issued, i t  m i i s1  

.iti~liorii.e Ihc prov is ion o l  ;iny srrv ice over ilia1 Irnnchise. Ihc I roublc  wiih this ; irgiinici i l  i s  11i;iI 

: I I I  cx:iminnlion o t  1hc laiigiiiige 1 1 1  SL,clioti 02 I (;i)(2) tleiiioiixtr;tlcs l h a t  Ihe s la l i i le  h;ts nothing to 

00 wilh Iiniiling local ati lhori ly 

Iphysical proper ty  i s  affecle,l by :I Irmichisc 11s liindarrienl;il piirposc i s  lo niakc clear that a 

f'riiiichisc peim~i~s ;iccess IO 1111: pr ihl ic rigIi~s-oI'-w;iy itiitl to certain private cnscrnenls. The 

I Iic probisicrri i s  i i o l l i i ng  i i iorc  Ihaii n tiescription o l -wha l  

A n y  f r m r h i r e  shall he c o n s t ~ ~ i i c d  10  ;iitlhc)rizc the constn ic t ion o f  a c;lblc system over 
publ ic  righls-of-way, and tlirough r:tsenieiils, \vhich i s  wilhin Ihe area to be served by [he 
cable systeln antl have hceii dedicnted lor compatible uscs, exccpi \hat in using such 
cascmcnts, t l ic ciiblc opera l iv  sh;tIl ens i l rc~~--  

.- 



(/I) thal  l l ic sa lc~y ,  I i inctioning. a r i d  apprnrancc o l ~ l l i c  properly and the 
convenience and l l ie  .;aft-ly oIvl1ic.r Ipcrsons nul be atlvcrscly iiffecletl by !he 
i ns~n l l ; i ~ i on  [>r conslr i ic l ion o l l ’ac i l i l ies necessary for a cable sysleni; 

( 1 % )  Ihnl [he cos1 ol’thc insl>il lal ion,  conslrucliori, operation or rcinoval of such 
taci l i l ies be borne by llic cable operalor or subscriber, or 3 combinal ion of 
1x1111; a n d  

( C ’ )  1h;it Ihc owner 0 1 ’  lhe properly be Ji lst ly compeiisaled by  the cable operator for 
;iny damages caiiscd by [ l i e  ins l ; i l l a t ion ,  conslruclivn, operation or removal of 
such f i icl l i t ics by the cablc operalor. 

I I I C  legislalive history o f  Ihe I984 /\t~ lur lhcr  supporls Ihe point lhat Section 621(a)(2) 

w i s  ~~n ; i c I cd  s imp ly  lo cnsiire Ih;it t ledicalcd mscinciils could be tiscd to provide cable service; 

Siibscclioii 02 I (a)(2) spcci l ics Ihiit any franchise issi ied lo ii cable system 
; i i i1hori7cs IJic crwslrucl ion o l ; ~  cable sysleni over pi ih l ic  rights-ol~-way, and 
Ilirougli eii\cinenls wh ich  hi ivc been tlctlicalet1 Io comp i l i b l e  uses. Th i s  would 
i n ~ . l t i d c ~ .  l 0 r  example, an easeinrnl  c)r r igh l -v l -w; iy  tledicated for eleclric, gas, or 
rilhcr u l i l i l y  lransniission. Such use is subjccl Io the skindards set forth in Section 
033(I!)(l(A), (B), and (C). Consit lcral ion !,hoiild DISO be given lo Ihc lcnns and 
coi idi l ions i i i ider wh ich  other parl ies wilh r ights lo such casements and rights-of- 
w;iy makc iisc of-Iliem. Any privalc ;inangenicnls wh i ch  seek to reslrict a cable 
xyslcin’s iisc o f  such casements or rights-of-w;iy which  have been granted IO other 
i i l i l i l ies m e  i n  v io la l ion o f t h i s  seclion ant1 no1 rnforceablc. I I O  

1 Iic inthistry coninicriIciri .seize on  lie rc l ixcnce IO “cahle syslem” in  Ihe lirst l ine of Ihe 

\I;IILIIL. ;ind ignore lhe rest of the seclion. Thc scclion is 1lc;irly a s13tement o f  what property 

( ‘oiigrc5s ~ l c r n i c d  wilhin Ihc scope ora lianchise. oiicc grunled. and therefore, what property 

< OLII(I he occiipiccl by ii c;ihle operator once i t  received ;I Iimnchise I 1  does not mean that 

Xraiiliiig ;I l ianchise to build a cable system preclutlcs othcr local governmen1 requirements and 

1 i i n i l : i l i o i i s~  N o r  (locs it grim1  he righl 10 iisc !he r ights-ot -way in any way  an operator migh t  

111 ~ I ~ ~ ~ I I ~ ~ I I ,  parties In a irnnchisc conLracI c;in agree lo limit the scope o f  a franchise by 

;igrccinen~, wi l l i   he understanding Ihat iddi1ioii; i I aii lhorizalions may he obtained Mer. T h i s  i s  

p rw ise ly  [t ic iiicluslry’s praclice. 



1 l ie  second slatit lury p r o v i s i o n  the i ndus l ry  c t i i nmcn le rs  rely on i s  Sect ion 624. i l e r e  

Ihcy q i i c  I l ia1 Scc l ion 624(a) proh ib i t s  ;iny regu ln l i on  tot ii ciible operalor's scrv ices,  fac i l i t ies  

:iit(I eq~i ip inci i i  except to Ihc c x i e n i  consis ic l r l  with 'I i l l e  V I ,  and that Sec t ion  021(b) p roh ib i l s  il 

I r ; i t ic l i is i i ig a t i lhor i ly  lrom cslablishitig aiiy rcqu i re ine i i ls  for infi,rmation services. I he f i rst  l law 

L b i t l t  I l i i s  .tigiiiriciiI i s  11i;tl by niling that  ciiblc n m l c n i  scrvicc is ii01 LI cnble service, tlic 

( ' o in in i ss ion  has rc t i iovct l  ciible inoilem service horn Ilie scope o f  Title V I  aiitl thcrerorc of  

Sect ion 624 Secoiitl. cvcr i  i f  I'i l lc VI docs !,Iill iipply, Secl ion 624 does not restrict f ranch is ing 

ol cable i t i odc i i i  s c n i c c s  bccauc  iiotliing in [ l i e  Aci p r o l i i b i l s  local govemn~cn ts  frorn~ reqtiiring 

;itltl ition:il I ranchiscs for noii-c:iblc scrvices. For example, the language of Section 624(a) is o ~ i l y  

a i t~g; i lJvc i i i~ tn~ la~c :  i t  says I1i;il :my regu la l i on  of ;I cahlc opera lor 's  services, l i c i l i t i e s  and 

cqt i ip i i ien l  miis1 be coi is ih lc i i l  with 'I'illc VI. I!ut I ' i l lc VI ~Ic i cs  1101 by i t s  tenns pi-ccltide 

xp;ir;tling frat ichis iny for c:ihle midem service prov iders .  Inilecd, i l  l ias vcry l i l l l e  lo s ty  ;thotit 

inforni;itioii services, ;ind whal l i t t l e  il does s;iy is not  i i iconsistent v+ith a scp;tr:rte I rnncl i ise 

rcq t i i remc t i t~  

In acldilion, a cable i noden i  service p rov ide r  i s  riot necessar i ly a cable  operator. 'The 

C~o i i i i i i i ss iw i  has clectnetl llic Iwo calcgorics lo he d i s l i n c l  11 i s  possible for a cable modein 

wrv i ce  prov ider  no1 10 prov ide  c;tble SCI vice. ' I  h i s ,  Secl ior i  h23(a) says i io~lit i ig ;tbout [he 

l i ; rnchis ing 0 1  i n l i i nna l ton  service providcrs in general .  F ina l l y ,  by i l s  own lerrns Section 624(n) 

says nothing about fr;inchisjng. I h i s  i s  itnporl;int hcc;iiise thc prov is io i i  of Ihc Cable Act that 

ci idorses IrnntIii\iiig as a i r iccI~: i i i is i~ i  i s  ;S'cction 621. If Cottgress ineanl l o  hail Ihe f ranchising of  

iiifori1i;ition services, i t  woiild have  done so in Ihat sec l io i i .  Indeed, i t  i s  in S c c ~ i o i i  62l(b)(3) !hat 

C'ongrcss atldiesses liinilalicins on loc;tl :itiihorily rcgnrd i i i g  telecominunic;liioIrs s c r i i c t s .  Any 



I l l  olhcr Iranchise m a y  nol. 

c.;l;ihlishing rcqiiircii icnls in a rccliie3t lor  proposals !"or ;I cable franchise; i l  does not by i ts ~ c m s  

rirccliitlc n wp;iraIc l'r;riichisc~ 1 1 1  1 x 1 .  SeLlivn 624((1)(2) allows n franchising authority IO enforcc 

reqiiireiiiciils lor  hci l i l i cs  ;itid ccliiipincnl and for broad calegorics of"oiher services." So 

Seclion h24(b) i s  not ;i har lo iiii i i i l ivmi i l ion services franchise. 

Fiirlhcmiorc, the prohibition i n  Section 621(b) refers only lo 

Nor (lo the intlustry's ;irgciiiicnls de;il \ v i l l i  Ihe tiliidamen!nl problem lha t  the Commission 

I x c d  in IheOVS appeal, I)u/lrr.\ I: /, '( '( ' ,  I O S  IKSJ 341 (5th Cir 1999). Unless [here is; in 

express prccinplion o f  local franchising ai ihur i ty i n  the Communications Act, that alilhority 

rcmnins. ('ongress intis1 make IIS inlention "clear 2nd manifest" il_ i t  iniends to preempt the 

Ir;iililioiinl powers ol'thc Slalc!, /Cng/i.yh I J  (;c,n Elcc. ('0 , 496 1J.S. 72, 78-70 (1990). The 

power IO Ir;inchisc Ihe m e  of thr rights-ol-\v;iy is  a Ifiidtlioiial power o f  local government. 

' I '  Incitlcnlally. LIS we noled in o w  opening ccmnicnts, AI~.OAP's posilion in this docket i i swrnes  
illat (he Cciininission's cl;~ssific;rli~~n ol'c;ible ino0eni service is correct. As the Commission 
knows. AL.OAP has challenged ihal clossilic;ilion i r i  the appropriale forum, and AI,OAP slrongly 
tlisiigrce.s wi lh  ( l ie Declarnlory Killing Indeed, the Conimission's classification has needlessly 
ant1 improperly cornplicaletl this isuiic, iis !he coi l i l l i c i i l s  o f  Ihc variorir parlies illuslrate. Having 
s l i d  Iliac, nothing iii either i l l  ,L)tlP's inil i; i l co in iwx ls  or thesc reply c<)nlrnents should be inken 
;IS ;iii ; i t l i i i i ss io i i  lh;il the 13cclar;iiory Kuling \vas correct lor pllrposes o f  any other procccding~ 



S ~ l I o n s  (121 :tiid (124 contain iio cIc;ir ni i i l  i i i ; in i lcs l  in lent ion Io prccmpl h n c h i s i n g  auihori iy 

o i c i  i i i l o r i iw i ion  scrviccs 

111 ;I rel:rletl tirgumenl. Charier niakcs the simpl ist ic assertion that “LFAs may franchise 

5yslc i r is  hilt iio1 scrvict‘s~’’” ’ ‘I lit‘ prohlem with I h i s  ; irgiimeni i s  !hat the s la l t~ te  does not support 

il. Nothirig in l l ic  Cable i4ct rcqii ircs issi iai icc of :I franchise that perini ts lhe franchisee i o  

pr( iv idc ; iny  service wh;ihoevcr; ;iid i f  Iht: oper‘itor Jcinaiit ls i i  fr;iiichise to provide mul t ip le  

rcrvices, then Ihe i ipr ra lor  can be required Iu p l y  lees, LIJI~ be x i b j e c ~  to lnwfiil regulations 

;r\rc,ci.itctl \\iilli Ihose services. [ h c  key C;I\CS ci Ic(I  by Chai~lcr  do iiol apply lo Ihe scope 01’ 

rcgii l ; i l ioi i o f  iiilormatioii services iincler ‘ l ’ i l lc  VI ;  indeed, thc pr incipal case Charter relics on, 

( ‘i/,v o/ ;Vc,v York Y. ( ‘orn/c~/,  In(. , 2 0 3  N . Y  S 2tl S O 9  ( N . Y  ~ Sup. CI. lO6X), predates the Cable Ac t  

hy 15 yc;ir.;. In Ihc i i iher C L I S C S  rclietl or1 by Charlt-r, lhc coiirls read the statutory def ini t ions 01- 

“ ~ ; i b l c  upcralor” ; i n e l  “cable systein” n;irroivly and l i terally. in ways Iha i  l im i le t l  I l ie appl icabi l i ty 

ol I i l l c  V I  

rcquiruncnts, w e  clcinonslr;itc clsewhrre t1i:iI l l icrc i s  iio such duplication. Furihcrnmore, 

(‘tiai~ter’s cases ;rssurncd Ihc existence ol.:in atlccluate regulatory slruclure. For instance, in the 

case o r  v ideo clial lolie, Ihc C‘nmniissioii 11;iil cxpr  , ly  held {hat video d ia l  lone was a common 

c i i i i i e r  service. iind [ l i e  coi i r l  iiplirld Ihc k c i x i o i i  1 0  prccludc v idco  d ia l  tone providers f rom 

gclt ing cable franchises because ol t h e  exislciicc iind appl icabi l i ly o f  common carrier 

regolalion. 

thc (’nniiriiinicatioris Act does no1 lay oil1 :I sclicinc [or r e g i l l a t h i  of in formal ion services. There 

I< no i i l l c  o l i l i c  ACI clevoted IO Ihosr s e m i c c s ~  ‘Tlic choice is instead between a l low ing  local 

~~ 

1’0 Ihc extent Ihar !hey say ;iri)Ihing ;iIxiut al leged “cluplicalive” l ianchise 

I l ~ i  111 lh is  case, l l ic choice i s  iiol bclwcci i  two dif ferent regulatory schemes, because 

52 



,\s a rel:ilctl poin~, 1101, Time W;irner argites thal w i n e  S;lales do iiot ;ii11hori7.e 

I I 4  i i i f iwnat ion  services franchises. Wh i l e  Ihis m i y  he corrccl, a n d  we have not done n stale-by- 

il;ilc survey. l ' i i nc  W:imt.r's examples wcnild serin l o  indicate lhe opposite. The New Y o r k  and 

i \ r izono slalutes c i led by ,A(~) I .  T i m e  W;iriicr do no1 acl i i ; i l ly p roh ib i l  f ranchising of infnormnlion 

<t'r\'ice providcrs ~~ they arc increly si lenl nii the sub~jccl. Thus, Ihose Iwn slahiles simply do not 

supporl l l ie proposilioii for  wh i ch  !hey :ire c i t c d  

1 1 5  The Mich igan  statiilc, recently passed by the Icgislahlrc.  i s  1101 effect ive mlil 

Noveinher of this year, and i s  current ly wn lc r  Const i lu t ional  rev iew by the Mich igan  Si iprcmc 

('oiirl. III any case, A01. ~ I ' i m c  Warner's poiiit supporls o i i r  argi i inenl Ihn l  absenl a slate I:jw 

prohihi l ion, local govc rnmen~s  can franchise inromiwliun sendice providers. 

H. I\ Cable Modem Fr;inchising Ilequircnient I s  Nrithcr Ihplicative Nor 
Unneccssary. 

The industry argues Ih;il ;I lr;rnchisc f o r  cable iniocletri scrvices is clup1ic;ilive a ~ ~ t l  

iirirti.i:css;~ry~ I lcre the industry i s  tryiiig IO h a v e  its c;ikc md cat il loo: essenti;dly they itre 

wl ing  Ihal cdble niodem scrv i rc  ;ind cable scrvicc i i rc iivl the sarnc tliing, but \hat loc;il 

gi)vc.rninents can protect any inlcresls l hcy  m a y  have regart l ing cable inodem service in the form 





S o  t ha t ,  lix cx;irnplc, i ic \v ronsltniilion Ilia1 is assertc(l 10 be related to c;ihle motlcm scrvice will 

I\c c la in i cd  t r )  he bcyond lt)c;il civtnight 2nd inspcclion. Such alteinpls to a v o i d  al l  local control 

o v c i  I;tcilities iis<xI to dcl ivcr  c;ible inodem scrvicc would be unreasonable in light of the  

iirgunicii\s inxle by \he iiitliistry in th is  proceeding ~.~ but the possibility is near t e r n .  

11) liglii 0 1  [lie iriiilliple scwices 10 he provided over the cable system, local governments 

wi l l  h a w  IO ciigige in ailt1ition;il oversight, not  less, to asccrtain whether work iii the right-of- 

way is rclitlctl IO lhc provision of tr;itlitional cable service covered under the franchise agreement, 

i)r whcthrr the work i s  rel;ited to the provision or Internet services, and whelhcr th;it work is 

perinitled itntler Ihc lcrnis or :iny exisling ;rgrccinent. Hy removing cable rnotlein service from 

the e x i s t i i y  cnhle lrnnchising process, the Commission might even force changes in the 

coristnictiori pcnnitling process and new rcquiremrnls for information from the operator on the 

need for :\lid purpose ol  wch  nc\v intrusion into the right-of-way. For instance, cable upgrades 

Ihat includc lntcnict scrvicc I'acilitics ( i  e .  power boxes, elc.) fall outside existing rules and 

contr;icts. So long as cable moilem servicc was 3 cable service, this was not an issue. 

In suininary, i t  is siinplistic and ulliniately false to assert that existing cable franchises are 

a11 that is needed IO deal with the Icgitiinate concerns of local governments related 10 cable 

motlcm service. 

V. I<E(;UI,A'I'ION OF CiZBLE MODEM SERVICE IS CONSISTENT W I T H  
EXPI<ESS PROVISIONS OF 'HIE CABLE ACT. 

While most o f  !lie industry's xguments :ire addressed in sections 1.11 above, i! bears 

emphasizing [hat !he industry ignorcs the fact !ha( the plain language orthe Cable Act does not 

prohibit regiil;ilion ofiiori-cablc strviccs cxccpt i n  very  specific areas. What lhc Iritlustry fails I O  

confront nre [he provisions {hat :iutliorize regiilalion of non-cable scrvices. ' l~hesc include 47 

11 S ( ' .  $ 3  54l(d)(l). 542(h). 542(h), 54d(b)(l), 546(c)(I)(B), 551, 5 5 2 ,  and 554. Src N,OAP's  

5 5  



!\. ' l 'hc C'imiiriis\ion is Not the l'roper Poriiin for Adt l ress in~  the Isstie o f  Past 
Fecs. 
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~ i ~ i l h I ~ r i l y  IS severely l i iniletl. I l iere I S  t io  provibion o t l h e  Act that says Ihat Ihc Cornmission ,-an 

repi l la le c i lhc r  cab le  i n o d t m  scrvicc r;iles or I i nn ih i sc  kes. .rhus, il is  t l i f l i cu l l  to see how the 

( ‘ ommiss ion ’ s  ;incillary authori ty c,oriltl he used to rcnch oilt and address the matter or rehinds ‘ I 9  

l’llc (’ommission ~ v o i t l d  r i o t  be l i l l ing 111 gaps in II ic rcgulaiory scheme-  it would be creating rl 

rcgii lalory scheme. This is  especially so i n  ! l ie I’;ICC o l ’ lhe  exist ing slate law tloclrines. If only 

Ictleral law were implicated, l l lc  ;Irgunient thal I l ie Commission can bar repayment would be 

\vc;tk cliotigli - bill elieii slnle I:IW iidclresscb !he issue ;ind Congress has not given the 

t :cmmissiu i i  express authority, any attemp1 to apply T i t le  1 must fai l .  Wh i l e  we agree that local 

;:o\’crnmcnts a n d  the i i i t lustry have clefciises iig,;i~nst the rcpaytnenl of past fees. th i s  i s  an issiie 

that c i i i i  on l y  bc t lecii lcd on a c;isc-hy-c;ire hnsis, wi lh  rc f t rencc to the terms and effective date of 

c x h  franchise 

t L  M:my L.or:il Governmcn ts  A r c  Harrctl by T h e i r  S ta le  Const i tu t ions  F r o m  
Rrpnymrnt. 

hlosl state constitutions contain “nnti-doii;rtion” clmises that l i m i t  the recovery of past 

payinenls rnaile t o  a local govcrninenl. Any repayment by  i i  local government o f  franchise fees 

could be considerctl iiii ii i i lawfitl gift undcr these prokisioiis. Although the particular language 

vnrie\ Iron1 state to slate. tlicse provisioris gcnerdlp tnake i l  unconsl ih~t jonal  for local 

governments 10 niake gills o l i n o i i e y  o r  properly IO individuals or corporatioiis in a l l  but very 

iiiirrow circumsIaiiccs, ~tsu;i l ly invo lv ing  socii11 wcll;ire programs. See, e . g . ,  Ariz,. Const. nrl. 1X, 

4 7; Mtl .  C:onsl art. 111, 4 34; 1 1 1 .  Const. art. VlI1. 4 I(a); Wash. Const. art. VIII ,  4 7. The 

Washington provision is representative: 
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N o  coirnty, cily, IOW or olher munic ipal  corporal ion shall herealter g ive 
any money,  or properly, o r  loan 115 rnoney, or credit io or in a id  of;iriy 
i i idivicl i i : i l ,  ;issocialinn, cvnipany o r  cclrpolniion, evcepl lor  Ihe necessary 
supporl of Ihc poor and in l i rm. .  . 

C’oiirls h a v c  hc l t l  11i;ii Ihese “i inli-t lon;i i ion” clai~scs prohib i t  publ ic  ot l ic i ; i ls  lroni mak ing  

rcIro:lLiive p;iynicnIs or ref i inds o f  nioncy \,liere 11 i i i 1  r i ioney \ v x  ;ilrcatly va l id ly  c o l l e c i e ~ l  or 

wi ! I i t ick.  .Sccz, c g ,  f ’coplr rx  rul bSchmid/ v. Yergrr ,  172 N .F .2d  751 (111. 1!)61) (reliretl l i r c ~ n a r ~  

ca i i i io l  cunsl ihi l ior ial ly be g iven :in increased pension by anientlalory act adopled after his 

rclircnnciil); ( ‘hit.ugo h40ivr ( ‘ h h  v Kinricy, I60 N.II. IO3 (111. 1028) (s lah i le  requi r ing refund on 

incilrir h c l  was void ;IS n iak ing gili frorri public Ireasiiry); (.‘iry of Ycik~rnn v. H u z ~ ,  407 P.2tl 8 I S  

(Wivh  1965) (return of tax inoiiey valItlly collecietl, becatise of reped o f ’ ~ i ~ u i n g  SMIII~, 

cc i i is l i l i i les unror is l ih i l iona~ gill ot  publ ic  ri ioiiey). Pvloreovcr: e v e i i  where moriey h:is been 

co l l i~c icd  or wilhhcld i ir iproperly, r r r i in t ls  inay be unconsi i t i i l ional.  i l r i r .  Op. A ~ i ’ y  Gen, 187- 

105 ( 10x7) (award of  hack pay lo ~c;it:Iicr ;in ii1nc~~1ns1iliilional g i l i  of public f i intls. c vcn  where 

si1:iry w a s  iniisc;ilcul;iietl, s i i icc previviis yc:ir’s cci i i lr3cI \vas n c c r p ~ e d  ;inti coiiipleled) 

III light 01 ’  Iliese proli ibil ivn: on Ihe g i l i i i~g olpublic rnoney, local govcmmcni off ic ials 

woi11d he in v io l i i l iun of lheir respcciivc consl i lul ions were i l i cy  1 0  rer i ind the franchise fees lhcy  

ti;ivc alre;idy col lecrct l  under n val id i i ikxprei i i l i (nn o l . ~ l i c  l i iw~  111 1 3 ~ 1 ,  even i f i l  were conceded 

Ihal  ;t ~n i c i n i e rp rc~a i i on  of [l ie l a w  resit l lct l  ill the col lcct io i i  o f i l i c  Ices. ;IS in h e  casr ot lhe 

lc;rclier’s conlracl ;ibovc, !he franchise ;igrcemenls \vert nccepled and complcled. ‘Thus, i n  most 

cases public off ic ials may nut legally rcf‘iiiid !he l i e s .  Stalutes may be repealed, ~ l a l ~ l o ~ y  lex1 

may ch:inge, ~ c u i i i ; i l  ir i lerprctnlioiih inlay w r y  lroni year io year. bul regcirdless, oiicc validly 
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1111, ( ' ~ i i i i i n i ss i r i i i ' s  piirposc a n d  mission n i i i s t  be lo furthcr coiistiniers' interests in 

t ixx l tmi  L;<,rviccs. h i r l y  Iprtccd a n d  Lairly tlcliverctl I ' l i i s  i s  \he  samc purpose and mission of local 

A s  w e  discusstd in otir iniiinl comiiictiIs, the Cable Act expressly a l l o w s  local 

p,ovcrniiiciits 10 impose cuslomer service rcqujremcnls on cable operalors and adopt privacy 

rtilcs, w i l l i o i t l  rek rcncc  11) l l ic service.< ~l i ey  provide. For i l s  part, ihe C'onimision adopted 00 

rcgiilalioirs lo protecl coii'ritnicrs whscnbing lo cable modern services. lhis syslein works, 

I hcrc i'r no i tccd lo look else\\here: (hiigress has chosen lo allow local governments to atltlress 

ciistomt'I service n i d  p r i v x y  i m i c s  rcl;itcd 10 cable motlem service, and thc (~:ommissior i  has nul 

i i i ler lkrct l  i n  l l i n l  tlecibioii I O  tliilc. I here arc good legal iind po l icy  reasons for !lie Commission 

coril i i i t i t i ig III rcsprcl  m t l  presrrvc local ; i i i~hor i ty  over  customer service ;iiid privacy. 

The i\hsence ol'C'ornpetition Requires Regulation. 

Ilie itiditstry claims T i l I C  VI ciislorncr service st;rndnrds only apply 10 cable servicc, 

not cable i i iodcm scrvice, ;ind [hat  c,onipcliiion w i l l  dr ive good cirslorner service.12" The 

I:iiigiiagc u t  Ihc (';ihlc Acl sl;itt's o1herwt:re 1)l Kensons lo dist inguish hclween cable modern 

scrvicc ;tnd cable service d o n ' t  justify str ik ing a l l  cable rnodein customer sr rv ice regulation 
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irili,g,r.itrd iii the eyes of l l ic coiis~~ii icr ,  iiiiil il is iinportaiit that tlic consumers o l  this new service 

II,I\>C conliclcncc llint Ilieir w n c c m s  wi l l  bc ;iddressed iii n timely fashion. 

I2X I t ic indiistry loii~s its custonicr scrvicc i n  its coiniiicnts, hi11 local govcminents can 

a l t c ~ t  t ( i  llic Ihct Ih:it cablc n iodem c~~sIoi i ic r  service is :I coriliiiuing problem 1.ocal governments 

:irc i io \v  rcceiving coinplainls :ihoiii c ; h k  inoclciri s e n  icc, a n d  have every reason to expect this I O  

c iwt i i i i i c  . \ i~  /IL,OAI' C:oniiiiciits ;it 17; Siiowtlen I .e l l r r .  (:oiisumers are Iiiming lo local 

y ~ ~ c i i i i ~ i c n t s  ;IS the obvious rcgiil;itor in 1;irg.c p:irt duc Io Ihe buiitlling of cable and cablc motlcm 

\crvi(.cs. Iiidced, consiiincrs m h o  t i i i i i  t ( i  Ihe ('oiiiiiiissioii arc sent back to lheir local 

y ~ v c r n i n c n ~ .  ,SC,C> Snowden Letlcr. I.oc;il st;indarilh actiially provide 2 sirficty nct for !hose 

c o ~ i ~ i i ~ n c r s ,  pruviding consiiiners :issiiriiiice thal if lhey pay  tie expense of obtaining broadband, 

11it.y \ \ i l l  rcccivc rcliable service for Ihe money. ~Ih' l I  assiiraiice allows the industry to grow. 

I Iic industry m i y  prclcr ;woitling reguhtion, CVCII where t l iere 15 110 cffeclive competition. Rut 

t l i i i t  iliscipliiic will :ictii;illy help Ihc inniket by proiiioling subscriber confidence. Wilhoul it, 

cublc opcmtors m;iy innximix  their  prolits ~~ b u ~  Ih;il is in01 llic s i m e  thing i is maximizing the 

i i t i l i ~ y  of Ihc entire markel. 
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Sonic argue Ihat generally :ipplic,ablc consomcr protcclion I:IWS wi l l  liII Ihe voitl."' nut 

/\I.( )/\I' hcl icvcs Ihnt locally cstiihlished lranchisc or cable ordinance provisivns have proven 

IIIIIC h iiiorc c f lCc l i \ c  a r i d  available lo  Iociil coriswncrs Ihan generally applicahlc consiiiiier 

prolccIioii I;I\VS 'I 11:11 is why Ccmgrcss :idop~ed Seelion 6 7 2 ~  Such grncral l a w s  serve usehll 

purposes. hill lhcy :ire not tailored Io lhe re;ililics o l l h c  ilclails of  cable inodein scrvicc. l'hlis, 

ilicy wil l  gii;iranlce li l igalion Ihat wi l l  creiilc markcl uncertainty ;in(] delay :is ollicials, uperators, 

;id con\t i i i icrs ci!nlcnd over how cx;ictly gcneric l a w s  wi l l  apply lo Ihc cable inodem business. 

II . 

'I Iic!sc intliistry coinincnlcrs that :iddress the issiie admit that Ihe privacy resirainls in 

I'riviiry Rules llniler 9 631 00 Apply l o  Cable Motlern Service. 

Sccl ion 6 7 1  (Io iipply 1 0  cable modein scrvicc. ns i t  constittiles ;in "other scrvice " I 3 "  t3111 

i i i h s l r y  coiiinit'tilers ask the ('ommission 10 forhcnr from st ich regulniion, in Ihc name of  

rcgiilaiory par i l y~  

k i l ( g ) ,  which slalcs that "[ri]othing i n  lhis t i l l e  sh;rll be constnictl to prohibit ;illy slate or any 

fr;inchising aiilhority rrom rnacling or entiircing laws consiLtent wilh ( h i s  scclioii for the 

protection 01 subscriber privacy." 

1 3 1  Some cominciitcrs i i l s o  seck preernplion of Iuc i i l  authoriry, dcspitc Section 

For cxarnple, A1.8'1. asks the Coriiniission tu preempt the privacy provisions of Seatlle's 

I12 C'ahlc C'usloriier Hill of'Rights 1 hac ordinance i s  designed lo  confonii 10 federal law by 

Commcii ls o l  ,\rizona ('able ~Telccomm. Ass'n. ('I ol ;it 27. 

C:onimclris o l N C T A  ;II 54; C'onlmenis of Comcast at 40-41; Comments or !he Electronic 

I?') 

I10 

Privacy Informiition Cenler; Comments ofATRL7 at 40-42. 

C'uinmenls ol N C T A  ;it 55; Comments uf Comcast ;It 33-34 

We also urge ihe C'unimission lo consider [he cipplicnhility olSeclions I .  1206 2nd 1.1205 of 
11s ni les in  [ h i s  insliirice~ l'hose niles include notes requiring lhal in l l ie event o f  any pelition for 
rrlleniaking or declarolory rul ing seeking preemption of s ta le  or loca l  regulatory aulhoriiy, the 
pefitioner i i i i t s I  wrve [ l ie original petition on the state ur Ioc;tl govenlment whose klrovisioli is 
hclng ch ; i l l c i i ye t l~  ro [ l i e  exieni Ihat A'l '&~l'  or any olhcr commellier ill this prcicccdirlg llils 

I \ I  

I I ?  
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I I C  icsii1:iIcd iii llic s i i nc  i i i ; i t i t~cr  ;IS olhcr  providers. (For  iiislancc, rcgii l : i tory pari ty docs not 

r rq i i i r c  inihuntlling, ope i i  ;icccss, Inriffed scr\Jiccs, o r  ini iversal service con lnbu l ion  payments) 

l 'rivncy is ;in irnporlant isstie to consllnicrs, ; i n d  Section h3 1 does apply. The 

( 'c~ i i tn i iss ion shoii ld not :illciript to w a i v e  a rclev;tnl, :tppropnate slat i l te when  Congress has 

r l ' f i ~ I i ~ c l y  soiighl suc,h prccmplion, therefore, by idcnt i  rying a specific local rcquirenicnl as a n  
c ~ : i i i i p I c  o l ' l l i c  l y p c  olpro\'isioii Ilia1 shotild be preemplctl, w e  believe thal Ihc coinmenter 
~ 1 1 1 ) i 1 1 ~ 1  tic r q i i i r c d  l o  cornply w i t h  these provisions 
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C'ON(~'I ,IISION 

'1.11~ C'omniis,sion h;is tlecitlctl that c;ihlc riiotlem service 2nd cable service are mritrrnlly 

c,xcIuivc I1i;it dccision h;is coiiscqiwi 

( 'onst i tut ional pr inciples r; inyinp I rom I.'ilih rlincntlriiciit propei~ iy  r ights lo the hasic fctleral 

strLictiirc olui l r  goverriiiicrrt. 'Ihcse principles rcqi i i rc ih;tt local  authori ty manage i t s  real 

property and ohla in compcns:ition with respect to i ts use. f'rovitlcrs of i n fo rmal ion  services 110 

not gct ;I Ircc p;rss :iroiind the C'onsiitutiori, Ictlercil and shtr law 

prefer the Icg;rl certainty oic;iblc inotlcni service ns a c;ible service. T h e  Commission has 

clroscn otherwise. N o w  the o n l y  w a y  to p r c w r v c  ;ind protcct loca l  authori ty in the wake of i he  

I)ec:I;iralory Ruling is lo recogni/e thirt cablc motlcrii sciwicc has no special pr ivi leges ;in(] i s  

s~ibjcci to Ihc s;Iiric loc;il 1:iws ;ind rcgril;rtioiis ;is othcr brisiiiesscs seeking privi leged iisc 0 1  

pi ihl ic properly ~ the p i ih l ic  r ights-of-w;~y. 

C'ungrrss :ind the Commission arc bound by 

Local governments wou ld  

;\I,(~)AF' rcspect l l i l ly urges Ihc Coinmission to re l ra in l iom any action that woiild affect 

I(Ic;II ani l ior i ly ovcr  cable inodein services 

Nicholas P! Miller 
J o q d i  Van Ealon 
hl;it~hcw C Ames  
t lo l ly  1.. Saurer 
hlil ler Rr V a n  Eaton, P.L..I..c. 

Suile 1000 
I155 Connecliccii Avenue, N.W, 
Washington, L1.C. 20036-4306 
202-785-0600 

Ationieys for ihe Al l iance of LoGLOrgan iza l ions  
Agijns! Preemption 
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SUMMARY OF CTC REPORT 9r SUPPLEMEN T A L  REPORT 
\Ilnched a$ F,\hibit G, ALOAP Comments & Exh ib i t  D, ALOAP Reply, CS Docket No. 02-52 

Andrew Al'llei~bacli. Ph.D., P.E..  antl David R;indolph, P.E. are p r i r i c i p i  cngineers at 

I 'ciI tinihia Telecomii i~inicnl ions Corporation, an engineering limi that specializes in advising 

loca l  sovcrnnicnts i n  cable television and othcr communications-related malters. l h e  firm i s  a 

Ic;iding expert in the design of instiIutionaI networks and cablc television tcchnology generally 

Dr. Afflerhacli and Mr. Kandolph prcparcd. "The Impact of Cable Modem Service on the 

I'uhlic l<iglit-ol-W;iy.~' June 2002 (ihr "CTC Report"). attached as I ~ x h i b i t  G 10 thc ALOAP 

( 'oi i in ienIs. Tor the purpose oKiIltistrating the differences in iet ivork architecture bctwccn a cable 

\cr\,icc-only systcni ;ind a system designed and built to provide cable modem services as well as 

\,ideo services. Dr. Afflerhach and h l r .  Randolph rcvieuctl the induslry's assetlions rcgarding 

i - i~$-o~--way burdcns ;is prcsetitcd in llic initial comment round to prepare a supplcmcntal report 

(Y' 1.C' Supplcnicntal Report"). attached :IS Exhibit D to the AL,OAP Reply Ciirnments. 

The CrC' Report concludes that "cable modem scrvice burtlcns the public right-of-way 

s i y i  ticatilly iiiwe than docs video-only c;iblc service, becatise modem scr\;icc i.equires a far 

iiiore elaborate cahlc systeln than does video. 

Ipi-oviclc cable modem service orten requircs installation of additional and significantly larger 

p o w r  supplies antl electronic equipincnt cabinets. In addition, in order to provide adequate 

tipslream capacity for noii-cable services, the operator wi l l  typically install more nodes, and 

iiiore fiber. 

-. Amvng olher things: upgrading cable systenis to 

The CTC 1iepoi.t coricliides that cablc modem systenis are (Iifrcrent from cable-only 

svslcnis, impose yrcatcr hurdcns 011 loc;il govcrnnlcnts and make more extensive use oTpublic 

Iproperty. Reginning i n  the 1990's and continuing today. cahlc operators have engaged in 

extensive construction iii the public rights-of-way as they have upgraded thcir systems so they 

could provide cablc iiiodem services. The CTC Rcpofl notes that none of this extensivc 

construction wotil~l bc ncccssary simply to provide video-only scnjiccs. 

Tn prepam: the C1.C Supplemental Report. the authors rc\:iewed the intlustry's 

<isuci-lions rcgartliiiS right-ol-way burdens. The CTC Suppleruenial Report points out that in 

iidtlit ion to the burdcns xising out oltl ifferenccs in eiiginccring design pointed out iii their init ial 



i qo r t ,  cahlc inodcin service imposes another, very extensive additional burden on the rights-of- 

\ ~ ; i y :  the need to install conduit to protect fiber optic cable. The coaxial cable irsed in traditional 

c;iblc sysleins C a n  be buried directly in the ground ~ but operators m u s t  replace much of that 

coi1xi:iI cable wi th  filici- optic cablc whcn they tipgr;itlc their systems to provitlc cablc modem 

w i ~ v i c c .  ‘I’hus. there coiitiiiuc lo  hc vcry basic ;in? sixnificant tliffcrcnces hetween the hurtlens 

iiiiposed by thc coiIsIructiwi o l a  vidco-only coaxial cable system, antl 21 fiber optic cable syslein 

L;~p:ihIe of pro\’itliiig c;iblc iiiodein and broadhand servicc. 

Fin;illy, the I \ \o  C‘TC reports deal only with the current practices in the industry. They do  

not spcculatc about possiblc future needs or changes in practices. If current systems prove 

iiiadcqiiate, or i fgea te r  dcmand for cable modem scrvice does develop in the future, the 

i~cpI:iccinent facilities will place utltlitional burden on the riglils-of-way. For example, if the 

I~~~iy-soiiglit ~-killcr Lipp” ever ;irrivcs. upstream bandwidth needs could increase sharply: 

i.cquiring the conslruction of additional nodes and hubs and even additional s n i a l l  Iieadends. 

l’liis would not  be the c:isc \vi111 a video-only systcm. Finally, cable operators traditionally 

1 icwcd their scrvicc as only a residential service, and often do not extend their networks deep 

into business districts. But  sinall busincsscs have become a growing market for cable modem 

scrvicc 

scrvcd by tradition;rl video networks. 

I 

and this recltiires estcntling networks into parts of communities that often were not 

Cablc operators have anticipated this problem to some degree, by designing antl building 
“scalable” networks that allow for relatively easy expansion of bandwidth. Bul i f  this is not 
tlonc. new nodes antl other equipment may be required in the rights-of-way. SW, c.g. E. 
Schweiter, J. Tinol, . I .  Doblegust. “Scalable Architectures that Break the Bandwidth Barrier for 
I)igi(al Ser\,icec. I’roceeilings Mnnual. Cable TEC Expo (June 98), at 235-36. .And even a 
scillnhle network wi l l  I i a v c  handwidth limits which may be exceeded i f  demand reaches 
rinanticipatctl Ic\:cIs. 

-‘.I. Yntsko. “Lliilockiiig thc f u l l  I’oteniial ot’HFC Networks with Integrated IP Broadband 
Scrvices. I’roceedings Manual. Cable TEC Expo 2001 (May 2001), at 179. “Small and Medium 
lhusiiicss (5 to IO0 employees) w i l l  represeiil a significant market opportunity for broadband 
Ycrcicc prouidcrs . . .  I(‘1able is wcll positioned to serve this segment with a u idc  array of‘ new 
s:cr\jiccs . .  .. Current ant1 fiitiire Intcmet Applications and Services will continue to stress the 
Ipi-oh:ibilities ol’toclay‘s broadband networking.” /d. a i  179-80. 

I 
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SUMMARY OF ED WHITELAW ECONOMIC REPORT 
Attached B F  Exhibit C to ALOAP Reply Comments, CS Docket No. 02-52 

Attiichcd as Exhibit <: to i l i e  ALOAP Reply Conimcnts is the Declaration and Cumculum 

L i ~ i e  o f  Ed Whitclaw (thc .'Whitclaw Ileport"). Dr. Whitelaw holds a Ph.D. in Economics from 

RllT and is President of ECONoflhwcst, an economics consulting firm 

Tlic Whitelaw Report explains that even i f  a cable modem service provider is already 

paying a fce based on its rcvcnues from providing cable service, economic principles require that 

tlic provider p a y  iiii additional ;iinount, to rctlect the additional value to the provider of the 

;r<lditional use it is making of the rights-of-way. Not charging a fee would distort economic 

iiiccntives and, from the Ipoint of view of socieiy. lead to overconsumption or other wasteful and 

iiicl licient ~ises of thc right-of-way. 

Sotintl economics concludes the societal point of view should control. A cable operator 

iiiiiy he using the right-of-way vcry efficiently from its own pcrspcctive ~ i.e.. at low direct cost 

1,) i h e  cable operator - hut that LISF ma) at the same time be wastelul from the point of view of 

oilicr potential uscrs. or ihe stini total of all uscrs. 

Any  use by a serijice provider irtiposcs costs on others, including not only the costs of 

rcpiiiring the roadbed, but less tangiblc costs such as traffic delays. Inefficient usc by one 

provider may also impose additional cosls on other right-of-way uscrs, through unnecessary 

iiiake-ready, design, modification, an0 repair costs. The cablc operator may be providing many 

services and using the right-of-way very profitably -- but if it is not paying fair market value for 

t l i i i t  USC, society ;is it whole may he worse off. 


